BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
OREGON COAST ALLIANCE, PEG )
REAGAN, and PENN Y SUESS, )
)
Petitioners, )
) LUBA No. LUBA No. 2022-083
vS. )
)
CURRY COUNTY, )
)
Respondent. )
)

PETITIONERS’ PETITION FOR REVIEW

Sean Malone, OSB # 084060 Bill Kloos, OSB # 81 1400
Attorney at Law Law Office of Bill Kloos PC
259 E. 5% Ave., Suife 200-C 375 W. 4% Ave, Ste 204
Eugene, OR 97401 Eugene OR 97401

(303) 859-0403 (541) 488-5350

Attorney for Petitioners Attorney for Respondent

March 23, 2023



TABLE OF CONTENTS

10
11

12

13

14
15
16

17

18

19

20
21
22

23

24

25

26

27
28

29

1 PETITIONERS’ STANDING TO APPEAL v ceeisireeeeesriaeseseessrsasssnss st 1
I STATEMENT OF THE CASE .oocoviimininssemssmmn oo 1
A. NATURE OF THE LAND USE DECISION AND RELIEF SOUGHT.......... 1
B. SUMMARY OF ARGUMENTS ..ottt 1
C. SUMMARY OF MATERIAL FACTS wovevvimisercmsssisseressss s 2
1 Ordinance NO. 22-04 .....c.ovimrieermimmsmsses s 2
2. Public opposition to and concerns about Ordinance 22-04......ccocvviiimionn 6
b. Public concerns about impacts to affordable housing and the housing
DASE. +vevveereeeesreersessress s 10
T JURISDICTION ..oocvcoveenssssessssesmssssssssssssssssasss s s s om0 12
IV, ARGUMENT.....oororrrccemccomiensssssssssesssssssssssssssssssse SSTTTUTIRNSS 13
A FIRST ASSIGNMENT OF ERROR — The Ordinance is not consistent with
the comprehensive plan and the Ordinance contains inadequate findings not
supported by SUbSEANtAl EVIACIICE. vvviceriererrirermisisrss st 13
1. Preservation of assignment Of CITOE .oooeriimmreimmnmmes e ....... 13
0 StAndArd OF TEVABW. .ovevcirmimeriermsistsssnsis s st 13
3. ATEUINONE covvveceeessasrnsssssesesssosssessss s 14
B. SECOND ASSIGNMENT OF ERROR - The County lacks specific
comprehensive plan policies as the basis for its amendments and the Ordinance is
inconsistent with the statewide planning BOALS . evrrerersmseessessin s 24
1 Preservation of assighment Of BITOT oo 24
9 SANAArd OF TEVIEW . cvvvrevrsrimsserresscesems s s e 24
3. ATEUITIONE o vvoooreveessseressssssscrssamssss st 0 26
4. Legal Backeround ..o 26

b. The County does not have specific policies that provide a basis for the
Ordinance and the County did not address any Qiatewide Planning Goals ...26

G SPECIFIC GOALS cvvorerseersnsssrssserssseassmss s s 27

ES



=

10

11
12

13

14

15

16
17

18

19

20

21
22

23

24

25

26

27

28
29

C. THIRD ASSIGNMENT OF BRROR - The Ordinance is inconsistent with

existing 1and USE TEGUIAIONS. 1icvvvcurrrmmmmsisemsssssrirs st 34
1. Preservation of assignment Of EITOT ..ocivrrimmssimssse s 34
D SHANGATA OF TEVIEW . .oovvesevrieiemrremersinn s o 34
B, ALUIEIE oo vecoeeeveeerssesssssesssssrsssss s 34

D FOURTH ASSIGNMENT OF ERROR — The Ordinance is not supported by

cubstantial evidence or an adequate FCHUAL DASIS. cvvvverievrerrire s 36
1. Preservation of assighment Of €ITOL .o 36
9 StAndArd OF FEVACW . ...vviiervssessscrssiassiasssisims i s 36
3. ATEUIICHE o voooocereereesressss s sesss b 36

E. FIFTH ASSIGNMENT OF ERROR ~ The severance clause is inconsistent

LR SEALE LAWY, 1ovvervoeersserssoresssenssssssssessssam s ot 37
1. Preservation of assignment OF @TTOT +vevereaserrenrssseessivsassresssssnastsrssmsssasanes 37
9 SEANAArd OF LOVIBW. vveererrrmmseesesseassarsss s e 38
B, ALGUITICHE oo vvoreeesessensssssessasss s sss s 38

F. SIXTH ASSIGNMENT OF ERROR — The Ordinance is inconsistent with

state law governing property line AQJUSEMENLS. ..vvvrrrresemesnsemssmssresssemsassee s 40
1. Preservation of assignment Of €ITOT ...cieirmiinrsmsimer s 40
D SLARAATA OF TEVIBW . .vrvererrrermesresseasesimssss s s 40
B, ATEUINENL . reeereessessseossssssseessesss s 40

F. SEVENTH ASSIGNMENT OF ERROR ~ The Ordinance is inconsistent

with state law governing ADUS. ... 42
1 Preservation of assighment OF SITOT ..o A2
D SANAALA OT TEVIBW .vevrvvsnrrssessssessamsis s e 42
3. ALEUIMIEN oosoreveessernseesserosassss b 43

V. CONCLUSION. ...oovvoeereeeiesrsssssrsssesssss s s s s s 44

i1



o o~ o 1B

10
11
12
13
14
15
16
17
18
18
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

TABLE OF AUTHORITIES

CASES

1000 Friends of Oregon v. City of North Plains,

27 Or LUBA 372, 378, aff'd, 130 Or App 406, 882 P2d 1130 (1994) ...oven. 25, 37
1000 Friends of Oregon v. Clackamas County,

_ OrLUBA __ (ILUBA No. 2021-003, Jan., 24, 2022) cvieiennniennianes 26,29
7th Street Station LLC v. City of Corvallis, |

55 Or LUBA 321 (2007 ).crccommmrrrmmsesimmssssresssssassssssassss sty 40
Adler v. City of Portland,

25 OF LUBA 546 (1993).ccouumrrrssieesrmmmsnssenimsss st oo e 14
Angius v. Washington County,

15 OfF LUBA 462, 464-66 (1999) ccvvvvvunrmvuminmmssnsesssssmmr st 44
Citizens Against Irresponsible Growth v. Metro,

179 Or App 12, 16 n 6, 38 P3d 956 (2002) cecurierseimeniminenssienes 25,36
Citizens Against Irresponsible Growth v. Metro,

179 O APp 12, 16 11, 6 (2002) covcviirrisssessssssssssssssssssssssssssisssssss s 14
City of Damascus V. City of Happy Valley,

51 Or LUBA 150, 164-65 (2006) wocovinnmnvssermmmsssisssssssmmsssissssss e 40
City of Sandy v. Clackamas County,

28 Or LUBA 316, 319-320 (1994) coovvminrvmmnsmmmenssssmmmmssssmm s 24

Columbia Pacific v. City of Portland,
76 Or LUBA 15,27-28 (2017), rev 'd and rem ’d on other grounds, 289 Or App

739, 412 P3d 258, rev den, 363 OF 390 (2018) crvrvnrerermenmmmmsssrssessiinsssesesseees 13
DILCD v. Columbia County,

24 Or LUBA 32, 44-45, aff'd, 117 Or App 207, 843 P2d 996 (1992) oo 39
Dodd v. Hood River County,

117 Or 172, 179, 855 P24 608 (1993} corvvrvecrmmrsrmenssmsmmssressmms s 25,37
Gagev. City of Portland,

319 Or 308, 316-317, 877 P2d 1187 QELE) PRSI SEREEE 24
Hatley v. Umatilla County,

66 Or LUBA 433, 439 (2012).ivuvccvmimmmmssanissssssssssmms s s 39

il



k.DOO“--.ICJ"\U‘l-IhUJNI—‘

10
11
12
13
14
15
16
17
18
19
20
21

22

23
24
25
26
27
28
29

30

31
32
33
34

Kenagy v. Benton County,

115 Or App 131 (1992), rev den, 315 01 271 (1992).ivivimricnsmmmssimsemessees 24
Landwatch Lane County v. Lane County,

_Or LUBA (LUBANo 7018-093, Jan 31, 2019) oo 39
LandWatch Lane County v. Lane County,

__OrLUBA __(LUBA No. 2019-024, August 15, 2019) v 38
MeKay Creek Valley Assoc. V. Washington County,

19 OF LUBA 421 (1990).c.riiccumseemsssssmessmmsssssssssmsssssstss s s 26
Morsman v. City of Madras,

4525 OF LUBA 16, 21 16 oocvvcvmmnmsssssssssssssssssssisesss s s 40
Naumes Properties, LLCv. City of Central Point,

46 Or LUBA 304, 315 (2004).cccvvrvnrvceermmmsrrmmemmmmsssssssssss s 14,25, 37
Opus Develpoment Corp. v. City of Eugene,

98 OF LUBA 670 (1995).ccvvvrrrrressesssssssssssmmsssantsssssssts s s s 32
Parementer v. Wallowa County,

21 Or LUBA 490, 492 (1991) ..... 13
Redland/Viola/Fischer’s Mill Community Planning Organization v. Clackamas

County,

27 Or LUBA 560, 563-564 CCET) IR RS 14
Roads End Sanitary District v. City of Lincoln City,

48 O LUBA 126, 129 (2004).cvvmvvimmmmsrsmsmmmmmmmssrsessisssssss s s 13
Roloffv. City of Milton-Freewater,

57 OF LUBA 256 (1994)...covvverssssssmssrssasssssss s s s 26
Seitz v. City of Ashland,

24 Or LUBA 311, 314 (1992) cresvcsssmsreammssmmsssssmesmmmssss s s 44
Siporen v. City of Medford,

340 OF 247, 266 (2010).cvvvvvvrveeerscserssssssssscssssssssssssssss s 24
Welch v. City of Portland, '

78 Or LUBA 439,451 n. 12 CLLT) IRRRRRERREE 39

STATUTES

ORS 197.015(L0Y@)Y(A woreerrivrresssmmsssssssssmsss s 13
R L /ATLIV) ¢ IR S 14
ORS 197.825(1) covrsseeresessemssrssssssmsssssssssss st s e 13
ORS 197.829(1Y(A).rrvvereerersmmseersssssmssssssgssssssssssssssssss s s 41

iv



13

14
i5
16
17
18
15
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

ORS 197.835(1) cccverrrvvreseenntssssrmssesssssssssssissssss s s s s

ORS 197.835(6) cvvrrrnvererenremsssssssessassssssssssessssssssisssriss s s s 26,28
ORS 197.835(TY(B) vvvvesrermsisssssessesssssssssssrsssmassssiss s e 14
ORS 197.835(T)(D).rerrreeresssmsrissesssmsssssssssanissssssssssss s s 28,30
ORS 197.835(8) ovvrervrsmsmemsmsminssssesismmisssmssnessissnsseess s 37
ORS 197.835(9)(@)(C) revermereerrveremssmasississsnessssasssssmsssss sy 15
ORS 215405 1.ooevoeeeseeesseseesssars s sessasss s s S 47
ORS 215.495(3) crvvvvvvseresmesneesssssessssssssssss s asssasss s s 47
ORS 00,100 11rvvvvoreererssssessesessssssssssesssbsssssssisss s sssy s S 47
ORS 901005 wovvorreressmarnenrsreressressmmsssssssssssissss s 48
ORS 92.192(3) cervvrvrrevsessesosressrsssiessssss s ssssssss s S 45

OTHER AUTHORITIES

Article I, SECtOn 1030 corvrrvmvvceereeessseniesssssssssssssssr s O 3
Article 1, SECHON 2400 wvvvwessmsrrammmsrmns s 3,4
Article T, Section 3,082 covvrrviesceessmsssssns e ———— 4
Article TL SECtion 3,100 cemrieerisrrresssssssssssss s 4
Article TL SECHOM 3. 110 v 4
Article T, SECton 3,000 cooovuwssrmmmmsssrsrammssssissassssss st 4
Article ITI, Section 3.120 e 4
Article TIT, SECtON 3. 130 covuvwesmsrsrmssissssssnsssssssss s 5
Article TTL, SECHON 3. 150 covvimmmmresiermmimtissrrassmss st 5
Axrticle TIL, Sections 3.080 - SECHOMN 3,157 covvierreveriiremesress st 3
Article TV, SECtON 4.000 c.ovueimmmmmssssssssssemss s s 3,5
Article TV, SECtON 4,100 oo 3,5
Article TV, SECtON 4.200 covvwmvessserummmmsesnms st 3,6
Article TV, SECHON 4300 coooirirmmssmssssresses s 3,6
Article VIIL, SECON 8,100  cu.mmumsrrremmimsussesssmmmmssssesssss s s 6
Article VIII, Section 8.100 - B 175 ooversereesesseeseb e 3
Axticle VIIL, Sections 8.100 — B 175 ooosrereseseees s 40
Comprehensive Plan Chapter 6.6, policy 2, ST TET U PR TPV UP OGRS P SPTTIILLLED 17
Comprehensive Plan, Chapter 105, POHCY 6 cvcerrenemrervsemsmmsssssmaesissmssisssmssseesss 18
Comprehensive Plan, Chapter 111 e e 21
Comprehensive Plan, Chapter LA T oo eeeveesbs e 23



Comprehensive Plan, Chapter 5.12, Policies N 1 SOV PRSPPI UL 15

Comprehensive Plan, Chapter 5.12, POHCIES F.3, Buverververeresmmanensmisssmsinemsisesescnse 16
RULES

OAR 66 1-010-0035(3Y(E) evvivrrrssiessessssssssssssssssessssssss s 36

OAR 661-010-007L(1Yeevrsccmmrrssssmemsssssmmssssssssssessss s s 35

OAR 661-010-007L(1Y(E) serrmrrrssresesssssrsssssmssssssssesssssss s s 25

OAR 661-010-007L(2Y(A) cerrrrerssmevssissssmmrsssssssssssisssss s s 25

vi



10

11

12

13

14

15

i6

17

18

19

20

1. PETITIONERS’ STANDING TO APPEAL

Petitioners Oregon Coast Alliance (ORCA), Peg Reagan, and Penny Suess
submitted written comments of their own and participated at the hearings. See
Record (R) 171-174, 309-310, 550-553 (ORCA), 221, 262 (Suess), 204-303
(Reagan). Thercfore, Peﬁtioner has standing to appeal this land use decision under
ORS 197.830(2).

11. STATEMENT OF THE CASE

A. NATURE OF THE [ AND USE DECISION AND RELIEF SOUGHT

Petitioners seek review of the decision of the Curry County Board of
Commissioners amending land use, including the following categories of
amendments, authorizing the Board of Commissioners t0 review applications and
appeals, increasing housing opportunities in the R2 zoning district, allowing an
Accessory Dwelling Unit (ADU) on Residential zoned land, regulation of Short-
Term Rentals (STRs) using clear and objective standards, and defining
requirements for Jot line adjustments.” R 17 (Appx 2). Petitioners seck reversal or
remand of the challenged decision.

B. SUMMARY OF ARGUMENTS

1. FIRST ASSIGNMENT OF ERROR

The Ordinance is not consistent with the comprehensive plan and the

County’s decision made inadequate findings not supported by gubstantial evidence.
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2. SECOND ASSIGNMENT OF ERROR

The County lacks specific comprehensive plan policies as the basis for its

amendments and the Ordinance is inconsistent with the statewide planning goals.

THIRD ASSIGINVIEIRL 22 Sinnsss

3 THIRD ASSIGNMENT OF ERROR

The Ordinance is inconsistent with existing land use regulations.

4. TOURTH AS SIGNMENT OF ERROR

The Ordinance is not supported by substantial evidence or an adequate

factual basis.

5.  FIFTHAS SIGNMENT OF ERROR

The severance clause is inconsistent with state law.

6, SIXTH ASSIGNMENT OF ERROR

The County’s property line adjustment criteria are inconsistent with state

law.

7. SEVENTH ASSIGNMENT QOF ERROR

The Ordinance is inconsistent with state law governing ADUs.

C. SUMMARY OF MATERIAL FACTS

1. Ordinance No. 22-04

At issue here is Ordinance No. 22-04, which

the following purpose:

was passed by the County with
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«The purpose of this Ordinance is to make several changes to the Curry
County Zoning Ordinance. The changes arc for the purpose of carrying out
five (5) primary 1and use objective. They are:

.1. Authorizing the Board of Commissioners to Teview applications and
appeals.

.2, Increasing housing opportunities in the R2 zoning district.

«3.  Allowing an Accessory Dwelling Unit (ADU) on Residential zoned
land.

4. Regulation of Short-Term Rentals (STRs) using clear and objective
standards.

« 5. Defining requirements for Lot Line Adjustments.”

R 17 (Appx 2). The ordinance contains the following amendments, identified as
attachments A. B, D, B, F. G, H1LLK LM, Nt

«This ordinance repeals the Zoning Ordinance sections identified above and
adopts Curry County Zoning Ordinance Article 1, Section 1.030 Definitions;
Article TI, Section 2.400, Board of Commissioners Review of Applications
and Appeals; Article T, Sections 3 (80 - Section 3.157, Zoning Uses;
Article IV, Section 4.090 Accessory Dwelling Unit Standards, inside the
Urban Growth Boundaries (UGB), Article TV, Section 4.100, Accessory
Dwelling Unit Standards Outside Urban Growth Boundaries (UGB); Article
TV, Section 4.200, Neighborhood Activity Center and High Intensity
Recreation Urban Use Standards in the R2 Zoning District; Article 1V,
Section 4.300, Short-Term Rentals; Article VIIL, Section 8.100 - 8.175,
Property Line Adjustments.”

R 17 (Appx 2).
Attachment A is a text amendment 10 Article 1, Section 1.030 that adds
examples to the definition of “High Intensity Recreation” to include “activity

center, lodge, club house of community gathering nall[.]” R 29 (Appx 13).

-

| There appeats to be no attachment C.
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Attachment B is a text amendment to Article 11, Section 2.400 allowing the
Board of Commissioners to “call up [a decision of the Planning Director of
Planning Commission] ... at any time prior to the expiration of the appeal period”
R 31-32 (Appx 15-16).

Attachment I is a text amendment to &16 Rural Residential (RR) zone,
Article II, Section 3.082 and renumbers subsequent provisions. See R 33-37 (Appx
17-21). It allows for ADUs and STRs as permitted uses in the RR-2, RR-5, and
RR-10 zones. R 33 (Appx 17), R 152.

Attachment E is a text amendment to Rural Community Residential (RCR)
zone, Article I, Section 3.090, Table 3.090. R 38-41 (Appx 22-25), allowing for
Short-Term Rentals as permitted.

Attachment F is a text amendment to Article 11, Section 3.100, Table 3.100
in the Residential-One Zone (R-1), allowing STRs as permittéd. R 42-45 (Appx
26-29). |

Attachment G is atext amendment to Article Ii, Qection 3.110 in the
Residential-Two Zone (R-2) adding permitted uses, including Neighborhood
Activity Center, High Intensity Recreation, and STR. R 46-49 (Appx 30-33).

Attachment H is a text amendment to Article TIL, Section 3.120 in the

Residential-Three Zone (R-3) that adds STRs as permitted. R 50-52 (Appx 34-36).
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Attachment 115 a text amendment to Article II, Section 3.130 in Rural
Commercial Zone (RC) allowing STRs as permitted. R 53-57 (Appx 37-41).

Attachment J is a text amendment to Article III, Qection 3.150 in the Light
Commercial Zone (C-1) allowing STRs as permitted. R 58-60 (Appx 42-44).

Attachment K is a text amendment to Article 1V, Section 4.090 identifying

“« A ccessory dwelling unit standards, inside Urban Growth Boundaries (UGB).” R

61-62 (Appx 45-46). AS noted by public testimony, “[t]his section allows ADUs
inside Urban Growth Boundaries. However, unlike the ADUs permitted outside
UGBs (see Sec. 4.100), this standard contains no limitation on an ADU becoming
a short-term rental. Thus, there is a very real danger that ADUs inside urban
growth boundaries will be flipped to short-term rental use.”

Attachment L is a text amendment to Article IV, Section 4.100 for
Accessory Dwelling Unit Standards Outside the Urban Growth Boundary (UBG) R
63-64 (Appx 47-48). Attachment L alleges that “peither the existing single-family
dwelling nor the accessory dwelling unit shall be used as a vacation rental.” R 64
(Appx 48). «“{acation rental” is an undefined term. Consistent with state law,
Attachment L contains the requirement 0 comply with “the statewide wildfire risk

maps,” but those maps have not yet been adopted.
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Attachment M is a text amendment to Article IV, Qection 4.200, creating the
Neighbothood Activity Center and Ili gh Intensity Recreation Urban Use Standards
in the R-2 Zoning District.” R 65-66 (Appx 49-50).

Attachment N is a text amendment to Article IV, Qection 4.300, 4.340, 4,350
defining STR, setting forth standards, and so forth. R 67-74 (Appx 51-58).
Importantly, Attachment N allows for ADUs (and guesthouses and cottages) to be
used as STRs: “[STRs] can include an accessory dwelling unit or a guest house or
cottage.” R 67 (Appx 51).

Attachment O 1is a text amendment to Article VIII, Section 8.100 et seq.,
Property Line Adjustments. R75-81 (Appx 59-65).

The Supplemental Staff report, which contains additions from the original
staff report in bold, is incorporated into the Ordinance. See R 17 (“The staff report
and findings for these changes is included as Exhibit #1 which is attached hereto
and incorporated by reference.”).

2. Public opposition to and concerns about Ordipance 22-04

The proposed changes to the Curry County Zoning Ordinance resulted in
significant public comment, the overwhelming amount of which was opposed to

the changes.” See R 143-429, 523-555; Supplemental (Supp) R 1 (planning

2 That is not to say that the public was opposed to STRs or ADUs but a great deal
of public felt that the manner by which the Ordinance. goes about and accomplishes
that task creates problems for affordable housing, the housing base, water

6



w e ~N g

10

11

12
13
14
15
16
17
18
15
20
21
22
23
24
25

commission member 1e gretting voting for amendments). The testimony indicated
concerns related to impacts to water resources (including drinking water,
groundwater, and the watershed), water infrastructure, fire, and housing
availability (including affordable housing), amongst others. See e.g., R 23 (list of
concerns and objections).

a. Public concerns about waler resources (including
drinking water, ground water, and the watershed)

and fire suppression

One member of the public recounted the existing problems with the
drinking water and associated infrastructure:

«] am emailing you this morning in hopes that the planning proposal going
before the Board of Commissioners has taken into account the catastrophic
nature of Port Orford’s water supply and infrastructure system.... The leaks
in our 1950s asbestos concrete and steel pipes and new pve replacement pipe
produce a 30-t0 50 % drinking water 10ss each month. The pvc pipe was
purchased from a company in Texas and cracked laterally. There was a class
action suit against the company by many other municipalities but our formet
city administrator did not join the city to the suit in a timely manner.
Consequently the city did [not] recoup its investment. The city's drinking
walter] impound holds enough water for approx. 1100 to 2200 residents. We
now have in Port Orford about 1200 people. It means with a 30-50 percent
water loss per month the city 18 at near maximum capacity usage. Further,
our drinking water impound dredge broke down eleven ycars ago and the

impound has not been dredged since. Twenty-five yards of material were

resources, fire suppression, and so forth. For example, the public sought a cap on
the number of STRs and a total ban on STRs using ADUs. See Supp R 3 (“The
effort to develop solutions for housing for year-round residents of Curry County
and for those coming o vacation is necessary and now is the time to do so.
However, Amendments A-O are too broad, too many and too swiftly developed. if
approved you will gencrate unintended consequences to growth that can never be
reversed.”). |
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removed from the impound last year but that's a drop in the bucket.
Currently the city is under a stage 5 water alert, due to these issues and
concerns about resources for fire suppression. Furthet, as long ago as 2001
we had a drought year and at that time we only had a three day supply of
water for the city. Further, it would cost the city today approximately 25
million dollars just to replace the primary drinking watet lines along 101
through the city. Additionally, our sewer lines are in a similar condition.”
R 185; R 322 (“Last summer, the water levels in the reservoir on the North Fork of
Hubbard Creek were so low that there was not enough water for both fire fighting
and drinking water. Luckily no fire occurred during the weeks until the supply was
replenished by rain. This year is better, but there will be drought years in the
futare.”; “The increase in housing density that will be allowed with the code
change — from single family to duplex or multiplexes or adding ADUs — will mean
more septic systems and more wells tapping into the same water supply that feeds
into our reservoir — and also more land clearing and roads that could impair or
reduce our water supply. This concern has been raised by our local watershed
council.”); R 181 (“strain on water and other infrastructure”); R 179 (“strain on
infrastructure”); R 220 (“L am very concerned about our local resources and the
impact these changes will have on our community and even quality of life. Ata
time when water is at high demand for fire suppression and the shortage of water is
becoming an issue, more vacation rentals does not seem like a good answer.”); R

261 (“concerned about ... water and natural resources”); R 150 (*My main concein

regards Port Orford’s inadequate watet issucs, OuL ability to fight fires, keeping

8
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drinking water safe and flowing” and concern about “fragile water system”); R 146
(concern about “the effect the growth allowed housing density and in STRs will
have on the water supply, both for adjacent properties in the watershed and for the
City of Port Orford.”). The City of Port Orford also weighed in, noting that: “Itis
felt throughout the community that the changes to allow additional uses in the Port
Orford Urban Grow”th Boundary do not adequately address the City's concerns
regarding ... fire suppression and water use.” R 218; 249 (concern about water
and fire); see also RS (showing Port Orford Drinking Water Source Area overlaid
with UGB and R-2 zoning).

Public testimony also focused on the issues of increased fire potential and
fire suppression. See R 146 (“I-want to point out that demands for fire protection
will increase significantly for our volunteer fire departments, which
are currently in need of more volunteers.”); R 150 (“My main concern regards Port
Orford’s inadequate water issues, our ability fight fires, and keeping drinking water
safe and fowing.”); 153 (the R-2 zone “includes areas with high fire risk”); R 185
(“Currently the city is under a stage 7 water alert, due to these issues and concerns
about resources for fire suppression. Further, as long ago as 2001 we had a drought
year and at that time we only had a three day supply of water for the city.”); R 195

(“One of my greatest concerns is fire.... The increased demands on our



10

11

12

13

14

15

16

17

18

19

20

21

22

Volunteer Fire Departments aren't adequately addressed.”); R 201 (“These big
[investment] firms likely won't donate to our volunteer fire department like full-
time residents will, either, which you all know by now is currently understaffed
and can barely service our area as it is.”); R 204 (fire risks associated with
residential development and vacation activities); R 218 (City of Port Orford
testimony and concern about “fire suppression”); R 220 (“At a time when water is
at high demand for fire suppression énd the shortage of water is becoming an issue,
more vacation rentals does not seem Jike a good answer.”).

b. Public concerns about impacts to affordable
housing and the housing base.

Many concerns were expressed about how the amendments would affect the
issue of affordable housing. R 181, 179 (reduces the housing base and affordable
housing base); R 146 (“Lack of affordable housing has a profound effect on
younger people being able to own or rent homes and contribute to the community
. And when every other dwelling is 2 STR ...7); R 150 (“concerns about “the
lack of affordable housing in our area”); R 152 (concern that “STRs in multiple
family dwellings will become boutique motels in rural neighborhoods™); R 156 (*a
home put into service as an STR removes it from the housing supply for people
who live and work locally”); R 258 (“Data from Redfin shows that across the

United States, real estate investors purchased neatly one in five, o 18.4%, of all

‘homes sold in the fourth quarter of 2021. Oregon was one of the hardest hit states
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when it comes to affordable housing last year.”); R 261 (“concerned about ...
“affordable housing”); R 273 (“If the goal is to help with affordable housing, these
multiple family dwellings should not be allowed to become STRs — otherwise they
will become, in effect, boutique motel commercial businesses in otherwise rural
residential neighborhoods!”); R 275 (“if the goal is to provide more affordable
housing, AD Us should not be allowed to become QTRs.”); R 283 (article entitled
“Inside Airbnb’s ‘Guerilla War’ Against Local Governments: “a surge in short-
term rentals has exacerbated New Orleans' affordable housing crunch and turned
entire residential blocks into de facto hotels.”); R 304 (“it creates an unfettered
opportunity for investors to create vacation rental empires here on the southcoast,
and possibly exacerbating the affordable housing problem as the new housing
supply is diverted and ‘lost’ permanently to STR use”); R 305 (“we need
affordable housing for the folks who are trying to live and work here, not just more
AirBnb's.”);R 313 (“by allowing these ADU's to become STR's, it defeats the
primary purpose of creating affordable housing for year-round residents”); R 349
(“we all here understand the problems that are likely to be made worse by the
changes — lack of affordable long term rentals that turt the families of limited
income ); R 356 (*We need more affordable housing for the people who are trying
to live and work here, not more investment opportunity for folks looking to expand

their vacation rental empire.”); R 373 (“If the goal is truly to create more

11
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affordable housing, it scems that allowing all ADUs and multi-family dwellings to
become STRs will, in fact, have the opposite effect of increasing property values
and putting housing further out of the affordability of anyone but investors.”); R
396 (“the fact that STRs reduce much needed affordable housing for people who
live and work in these areas.”); R 236, 315, 316, 318,319 (concern about housing
base and affordable housing); R 212, 213, 249 (concern about STRs). The City of
Port Orford also weighed in, noting that: “It is felt throughout the community that
the changes to allow additional uses in the Port Orford Urban Growth Boundary do
not adequately address the City's concerns regarding housing and STR density....”
R 218. As noted below, the Comprehensive Plan also emphasizes the need for
affordable housing. See Compreheﬁsive Plan, Chapter 10.4, Page 231 (“most of
the county population cannot afford to buy the average priced houses on the market
today and needs some form of affordable housing.”); Comprehensive Plan, Chapter
10.5, Page 231 (*Curry County recognizes that adequate and affordable housing is
essential to its citiiens and seeks to provide for these housing needs through its
comprehensive plan.”).

M. JURISDICTION

LUBA has jurisdiction under ORS 197.015(1 0)(a)(A) and ORS 197.825(1).

12
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V. ARGUMENT

A FIRST ASSIGNMENT OF ERROR — The Ordinance is not consistent
with the comprehensive plan and the Ordinance contains inadequate
findings not supported by substantial evidence.

1. Preservation of assignment of error

Because this was a legislative decision, the raise it/waive it requirement does
not apply to legislative decisions. See Roads End Sanitary District v. City of
Lincoln City, 48 Or LUBA 126, 129 (2004); Parementer v. Wallowa County, 21 0r
LUBA 490, 492 (1991); Columbia Pacific v. City of Portland, 76 Or LUBA1S
(2017).

2. Standard of review

An amendment to the County’s acknowledged land use regulations must be
consistent with the County’s acknowledged comprehensive plan. ORS
197.175(2)(d); ORS 197.835(7)(a) (‘LUBA «“shall reverse or remand an
amendment to a land use regulation or the adoption of a new ]and use regulation if:
(a) The regulation is not in compliance with the comprehensive plan[.]”). A
petitioner must demonstrate that the [governing body] failed to meaningfully
consider a reasonably specific and pertinent [comprehensive plan] goal or policy.” |
Columbia Pacific v. City of Portland, 76 Or LUBA 15,2728 (2017), rev'd and
rem 'd on other grounds, 289 Or App 739, 412 P3d 258, rev den, 363 Or 390

(2018),

13
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The county’s decision must be supported by substantial evidence in the
whole record. ORS 197.83 5(9(@)(C). Substantial evidence is that which a
reasonable person would accept to reach a conclusion. Adlerv. City of Portland,
75 Or LUBA 546 (1993). There is no statutory requirement that all legislative land
use decisions be supported by findings, and, therefore, the failure to adopt findings
in support of a Jegislative land use decision is not in itself a basis for reversal or
remand. Redland/Viola/I' cwcher’s Mill Community Planning Organization v.
Clackamas County, 27 O1 LUBA 560, 563-564 (1994). However, when fmciings
are not specifically vequired, if LUBA cannot perform its review function to
determine whether applicable decision-making criteria are satisfied without
findings, the legislative land use decision may have 10 be remanded. Citizens
Against Irresponsible Growth v. Metro, 179 Ot App 12, 16 n. 6 (2002). Although
legislative decisions need not be supported by findings when the local government
can supply argument and citation to the record in its brief to demonstrate
compliance with the applicable criteria, such arguments must be based on evidence
contained in the record rather than created out of whole cloth. Naumes Properties,
LLC v. City of Central Point, 46 Or LUBA 304, 315 (2004).

3, Argument
The comprehensive plan contains numerous policies that conflict with the

Ordinance.

14
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Under Goal 5 of the comprehensive plan, open space policies state:

«A  With regard to Open Space Lands:

1.

Curry County has adequate open space lands to meet the needs
of its citizens and visitors.

Curry County recognizes the value of open space as an assct to
the county for scenic qualities recreational opportunities, and
wildlife habitat.

Curry County has preserved open space land within the county
through the designation of much of the county land area for
agricultural and forest use.

Comprehensive Plan, Chapter 5.12, Policies A1-3. The Rural Residential (RR)

Zone (CCZO 3.080) allows “[flarming and forestry use,” CCZO 3.081(2), énd,

therefore, the RR zone aids in preserving open space in the County, pursuant to

Goal 5. An influx of ADUs and STRs will affect the comprehensive plan’s

proposal to preserve open space. The Ordinance is, therefore, inconsistent with the

above policy.

Under Goal 5 of the Comprehensive Plan, the relevant “Water Resources”

policies provide that:

«3  Due to the questionable availability of surface water and groundwater
in some parts of the county, residential development should be
encouraged only in areas which are known to have adequate supplies
of potable water.

% % ok

6. Curry County will cooperate with the Department of Water Resources
and Department of Fish and Wildlife to obtain more information about

15
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groundwater and surface water availability and to conserve water
resources for consumptive and non-consumptive uses to the benefit of
the people of the county.”
Comprehensive Plan, Chapter 5.12, Policies F.3, 6. As noted above, public
testimony has indicated serious problems with the Port Orford water supply and
infrastructure, as well as concerns about water availability in other parts of the
County subject to the amendments, and the comprehensive plan specifically notes
“the questionable availability of surface water and groundwater in some parts of
the county.” Supra. The amendments will increase the number of dwellings and
accessory dwellings, which are clearly “residential developments” as contemplated
by policy 3 above, necessitating more of a resource that has “questionable
availability.” Moreover, there is no evidence in the record or findings that the
Department of Water Resources and Department of Fish and Wildlife were
consulted or cooperated with in promulgating the Ordinance.
Under Goal 6 of the Comprehensive Plan, “Air, Land, Water Resource
Quality” policies include the following:

«y  Curry County recognizes that development activities can cause loss of
water quality, and can constitute a risk to the health, safety and
welfare of its citizens due to transport of sediments and other
pollutants by runoff, both at the time of construction, and from
additional stormwater runoff generated by the creation of impervious
surfaces, and from the loss of geological stability due to erosion and
soil saturation. The County will limit these problems by establishing
thresholds for vegetation removal and cteation of impervious surfaces,

and will allow development exceeding such thresholds only after
approval of erosion control and stormwater management plans

16
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prepared by applicants or qualified professionals as specified by
County Ordinance, and after all special construction techniques
necessary for construction of the plan improvements have been
designed by an engineer licensed by the State of Oregon.”

* %k

4. Curry County will discourage activities which cause the degradation
of the air, water or land resource quality in the implementation of its
comprehensive plan and zoning ordinance.

Comprehensive Plan Chapter 6.6, policy 2, 4. The Ordinance will, unquestionably,
result in further “development” as that term is used in policy 2. See R 24 (Appx 9)

(“The proposed CCZO change allows density increases including duplexes,

triplexes and fourplexes ... ). Moreover, if the City’s availability of drinking

water and infrastructure is “questionable,” as noted in the comprehensive plan, see
supra, then it is likely that additional development, via the Ordinance, could “cause
the degradation of the air, water or land resource quality in the implementation of
its comprehensive plan and zoning ordinance” (Policy 4, supra).

The Comprehensive Plan also includes “Housing” policies and the
introduction notes that “Curty County recognizes that adequate and affordable
housing is essential to its citizens and seeks to provide for these housing needs
through its comprehensive plaﬁ.” Comprehensive Plan, 10.5 (Plan Policies for
Housing), Page 231; Comprehensive Plan, 10.4 (Future Housing Needs), Page 230'

(“most of the county population cannot afford to buy the average priced houses on -
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the market today and needs some form of affordable housing.”). Consistent with
these comprehensive plan CONcens, policy 6 provides as follows:

«g.  Curry County will revise its comprehensive plan with regard to
housing should any significant change take place in the existing
population or housing demand which indicates an inadequate supply
of housing units.”

Comprehensive Plan, Chapter 10.5, Policy 6. As noted by public testimony, the
issue of affordable housing demand has become even more dire, creating problems
fora Vdriety workers in the County. Testimony below also indicated that when a
dwelling is converted to an QTR, that reduces the availability of housing, including
affordable housing. In light of these changing circumstances and “an inadequate
supply of housing units,” the County was required to “revise its comprehensive
plan with regard to bousing” and address policy 6.

Under Goal 11 of the Comprehensive Plan, Chapter 11.3.1 addresses the

“City of Port Orford Water Sytem” and the problems it has incurred:

«“The City of Port Orford uses a small reservoir on the North Fork of

Hubbard Creek (about 3/4 mile east of the city) as its principal source of

water. The water is pumped from the source, treated, and stored for

distribution throughout the city. Garrison Lake has also been used as a

source of drinking water; however, problems with salt water intrusion info

the lake from the ocean have limited its use as a water SOurce. The city
comprehensive plan contains additional information regarding the city water
system.”

Comprehensive Plan, Page 234. A representative from the Department of Land

Conservation and Development (DLCD) provided “GIS outputs (requested by Port
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Orford community members) from [DLCD’s] GIS specialist” and a “map showing
the overlap/intersection of the Port Orford UGB and the Hubbard Creek [Drinking
Water Source Area] [(DWSA)]. See R 2-5.2 Chapter 11 also addresses “Rural and
Urban Level of Services” for Chapter 11, including the following:

«plan designations and zoning have been applied to lands within the county

that are apptopriate {0 the identified service levels. The county has

developed several rural residential zones which are applied to lands that
have only rural services. These zones have minimum lot sizes which are
appropriate for the provision of water and disposal of sewage on individual
lots. The following land use zones are applied to rural lands:

1. Rural-Residential (5 acre & 10 acre dwelling density/minimum lot
gize) - for lands located outside Urban Growth Boundaries (UGB) and
identified Rural Communities.

2. Rural-Residential (2.5 acre & 1.0 acre dwelling density/minimum lot
size) - for lands located outside UGB's but within identified Rural
Commnumnities with public water systems,

3. Residential (1 acre to 6,000 square feet dwelling density/minimum lot
size) - for lands within UGR's with lots less than one acre allowed
where a public sewer system is available.”

Comprehensive Plan, Chapter 11.10 Rural and Urban Level Services, Page 242~
243, Plan designations and zoning have been applied to their type of services and

contingent upon minimum fot sizes and dwelling density, but the provisions for '

ADUs and STRs increase the development density in the respective zones. Under

3 The GIS outputs includes a list of “total parcels zoned R2 in Port Orford UGB”
(582 parcels) (R 2-3) and a list of parcels zoned R-2 in UGB that intersect with the
Hubbard Creek DWSA” (R 3-4).
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Goal 11 of the comprehensive plan, Public Facilities policies include the

following:

CC]-‘

Curry County recognizes three levels of public facilities and services
existing in the county:

a. rural services;

b, rural community Services,

c.  urban services; and has defined these levels as part of the
comprehensive plan.

Utrban service levels located within county jurisdiction are planned to
be included within the urban growth boundaries of cities 80 that these
facilities can be further developed in coordination with the adjacent
cities through the Public Facilities Plans adopted for each city’s urban
growth area.

Rural community services are located within unincorporated
community centers which have organized water districts, fire
protection; and have been defined by a community boundary that
separates the higher service level from the adjacent rural lands.

Rural lands are all other lands that are dependent upon individual
sources of water and sewage disposal and have a limited level of other
public facilities and services.

K ok Gk
The comprehensive plan designates uses appropriate to each of these

service levels through the zoning and gubdivision ordinances that
determine land use and minimum lot size.”

® ok ok

Curry County recognizes the rural areas of the county as being a rural
service area and does not eNCOUTAES the provision of additional public
services into these areas i order to preserve their rural character.
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Comprehensive Plan, Chapter 11.11 (Plan Policies Regarding Public Facilities),
Policy 6. The policies require «soordination with the adjacent cities through the
Public Facilities Plans,” and, as noted by the City of Port Orford’s testimony,
further coordination should have occurred base(; on the impacts to the City:

“the City of Port Orford has concerns about the proposed code changes 1o
the R-2 zone in the Urban Growth Boundary. Unlike Gold Beach and
Brookings, Port Orford has an unusually large Urban Growth Boundary that
actually 2 times larger than the City. Therefore, increasing the density in the
Urban Growth Boundary will have significant strain on the City and its
reSOurces.

The Port Orford City Council held a special meeting on Friday August 12th
to address concerns the residents of Poxt Orford have with the proposed
changes. It is felt throughout the community that the changes to allow
additional uses in the Port Orford Urban Growth Boundary do not

adequately address the City’s concerns regarding housing and STR density,
fire suppression and water use. The Community also would have appreciated
outreach during the process of the Code Amendments and STR regulations.

Many areas of Port Orford's Comprehensive Plan and goals refer to the UGB
areas. One of those goals ig for the City of Port Orford to grow and annex
properties in the UGB into the City in order to build the City out. The
proposed changes may have affects on our Comprehensive Plan that are
unintended consequences of the enhanced density and commercialization of
the area through STRs. 1t is Port Orford's position that these affects should
be researched prior to hagtily adopting new code provisions.”

R 329. Moreover, the plan “designates uses appropriate to each of these service
levels [identified above] through the zoning and subdivision ordinances that
determine land use and minimum lot size” (policy 6) but the Ordinance includes
ases that will result in increased density that may affect the designations relevant to

the service levels. The County was obligated to address these changes and
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impacts. Finally, pursuant to policy 9, the County “does not encourage the
provision of additional public services into” the rural areas (policy 9), but the
Ordinance increases development and dwelling density in rural areas, which could
result in the provision of public services. Again, the County should have addressed
these plan policies.

Chapter 14 of the Comprehensive Plan addresses the zoning of rural lands,
as follows:

«Rural lands described in the comprehensive plan fall into two district
categories, rural communitics and rural exception areas, which delineate

- zoning. Lands which have been defined as being located within one of the
four rural communities have been variously zoned for Rural Industrial (RL),
Rural Commercial (RC), Rural Resort Commercial (RRC), and Rural
Community Residential (RCR) use.

I.ands inctuded within the various rural land exception areas have been
zoned for Rural Residential (RR) use. The Rural Community Residential
(RCR) zone has minimum lot sizes of 1,2.5,5, and 10 acres. The RCR 1 and
7.5 acre minimuim lot size zones are only applied to those lands which are
physically developed or are irrevocably committed to urban use and are
thereby an exception to Goal 14. The RCR 5 and ;10 acre minimum lot size
zones are applied to areas within the rural communities which are physically
developed or irrevocably committed to residential development of a more
rural nature so that an exception to Goal 14 has not been taken under the
Goal 2 process. The Rural Residential (RR) zone has minimum lot sizes of 5
and 10 acres which have been applied to the various rural land exception
areas based upon the physical development, degree of parcelization, and
other factors existing in each particular area.

The Rural Industrial (RT), Rural Commercial (RC) and Rural Resort
Commercial (RRC) zones have also been applied o many isolated
individual parcels of land located throughout the county which are
physically developed with industrial or commercial uses at present.”
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Comprehensive Plan, Chapter 14.7 Zoning of Rural Lands, Page 309. Chapter 14
policies propose to retain “the rural character” of rural lands and places a square-
footage limitation on new commercial uses on rural lands:
«7. Curry County recognizes rural Tands in the county and seeks to retain
the rural character of these lands by limiting the development of these

lands through rural zoning which will retain the rural character of
these areas as reflected in the existing lot size pattern.”

«12, Curry County will limit commercial uses on rural lands; new
commercial uses shall be no greater than 2500 square feet in area
allowed only upon 2 finding that they are appropriate for, and limited
to the needs and requirements of the rural area in which they are
Jocated; new commercial uses in the Rural Resort Commercial zone
shall be limited to hotels, motels, and lodges no greater than 5000
square feet in size and no more than 40 lodging units. The county will
not allow the rezoning of land to Rural Resort Commercial or Rural
Residential without an approved Goal 2 exception to Goal 14.”

Comprehensive Plan, Chapter 14.8 (plan policies regarding urbanization), Policy
12. Here, the imposition of new uses and a greater dwelling density in the rural
areas threatens their “rural character” in conflict with policy 7. Moreover, the
Ordinance places no limitation on the square footage (2500 sq.ft.) of STRs on rural
lands, consistent with policy 12. See R 53-57 (Appx 37-42) (Rural Commercial
Zone permitting STRs); R 58-60 (Appx 42-44) (Light Commercial Zone). The

findings also concede that existing STRs are commercial endeavors that pay the

“transient lodging tax” and “have a county business license.” R 26 (Appx 11).
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B. SECOND ASSIGNMENT OF ERROR — The County lacks specific
comprehensive plan policies as the basis for its amendments and the
Ordinance is inconsistent with the statewide planning goals.

1. Preservation of assignment of error
Because this was a legislative decision, the raise it/waive it requirement does
not apply to legislative decisions. See supra.

2. Standard of review

A local government’s interpretation of state law and local law that

implements state law is not entitled to the deferential standard of review under

Siporen v. Cily of Medford, 349 Or 247, 266 (2010).
LUBA will reverse or remand a land use decision if it is not in compliance

with the goals. ORS 197.835(6). LUBA reviews the county’s interpretation and

implementation of state law tor errors of law. Gage v. City of Portland, 3 19 Or

308, 316-317, 877 P2d 1187 (1994); Kenagy v. Benion County, 115 Or App 131
(1992), rev den, 315 Or 271 (1992); City of Sandy v. Clackamas County, 28 Or
LUBA 316, 319-320 (1994). LUBA will reverse or remand a decision that
improperly construes applicable law. ORS 197.835(9)(2)(D). LUBA will remand
o decision that “improperly construes the applicable law, but is not prohibited as a
matter of law.” OAR 661-010-0071(2)(d). LLUBA will reverse a decision that
“violates a provision of applicable law and is prohibited as a matter of law.” | OAR

661-010-0071(1)(c).
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There is no generally applicable requirement that legislative land use
decisions be supported by findings. However, the decision and record must be
sufficient to demonstrate that applicable criteria were applied and “required |
considerations were indeed considered.”” Citizens Against Irresponsible Growth v.
Metro, 179 Or App 12, 16 n 6, 38 P3d 956 (2002). In addition, Statewide Planning
Goal 2 (Land Use Planning ) requires that a legislative land use decision be
supported by “an adequate factual basis,” which is an evidentiary standard that is
equivalent to the requirement that a quasi-judicial decision be supported by
sibstantial evidence in the whole record. 1 000 Friends of Oregon v. City of North
Plains, 27 Ot LUBA 372, 378, aff"d, 130 Ot App 406, 882 P2d 1130 (1994);
Naumes Properties, LLC v. City of Central Point, 46 Or LUBA 304,315 n 16
(2004) (explaining that the Goal 2 requirement for an adequate factual basis
applies to all applicable law because LUBA “must have something from the
decision or record to base our decision upon” (emphasis in original)). Substantial
evidence exists to support a finding of fact when the record, viewed as a whole,
would permit a reasonable person to make that finding. Dodd v. Hood River
County, 317 Or 172, 179, 855 P2d 608 (1993); Younger v. City of Portland, 305 Or

346, 351-352 (1988).
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3. Argument

a. Legal Background

LUBA will reverse or remand a land use decision if it is not in compliance
with the goals. ORS 197.835(6). Tn addition, an amendment to an acknowledged
land uée regulation must comply with all applicable statewide planning goals, if the
comprehensive plan “does not contain specific policies or other provisions which
provide the basis for the regulation.” ORS 197.835(7)(b). Roloff v. City of Milton-
Freewater, 27 Or LUBA 256 (1994); 1000 Friends of Oregon v. Clackamas
County, _ OrLUBA _ (LUBA No. 2021-003, Jan. 24, 2022) slip op *24-26.
Moreover, where an acknowledged land use regulation previously authorized a
particular use, but is amended to adopt new approval standards for the use, LUBA
has authority to review the new approval standards for compliance with the
Statewide Planning Goals. McKay Creek Valley Assoc. v. Washington County, 19
Or LUBA 421 (1990). Here, the County has approved new uses and new approval
criteria for those uses.

b.  The County does not have specific policies that provide a

basis for the Ordinance and the County did not address
any Statewide Planning (Goals

Here, the County has not identified any specific policies that formulate the
basis for the land use regulations proposed. Similar to 1000 Friends of Oregon v.

Clackamas County, the County has no “gpecific policies” addressing “accessory
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dwelling units” or “short-term rentals.” __ Or LUBA _ (LUBA No. 2021-003,
Jan. 24, 2022) slip op *24-26. Because the County has not identified (and indeed |
does not have) specific policies on the issues relevant to the Ordinance, the County
was required to demonstrate consistency with the goals. R ORS 197.835(7)(b).
The County has not provided any findings associated with any of the goals, and,
therefore, Petitioners assert that the County must take up that requirement in the
first instance — whether that is to amend its cdmprehensive plan to incorporate
“specific findings” or make findings under the goals.

In an abundance of caution, however, Petitioners assert that the goals below

 are affected by and not consistent with the Ordinance.

C. Specific Goals

The Ordinance is inconsistent with Goal 1. Goal 1 requires meaningful
engagement and citizen involvement. However, in the process of developing the
proposed zoning amendments to the R2 zone in Port Orford’s UGB, the county did
not explicitly coordinate with the city and its citizens. It was nol brought up nor
discussed at any Port Orford Planning Commission nor City Council meetings until
after the decision was made by the Curry County Planning Commission.

Goal 1, section 4 (Technical information) is intended “[t]o assure that
technical information is available in an understandable form. Information

necessary to reach policy decisions shall be available in a simplified,
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understandable form.” Here, despite repeated requests, the Couﬁty did not provide
maps to the public to better understand the effect of the amendments. See R 145,
151, 272 (requesting maps ot mapping related to the Ordinance); R 216, 266, 328,
363 (“There'a,re not even maps provided for your review. This is not planning; this
is a carte blanche land rush.”); R 369 (“There have been no maps provided to the
public to help people understand which lands are impacted by proposed changes.”).
A map supplied by a member of the public was submitted. See R 176 (illegible
map of UGB), 271 (legible map éf UGB). DLCD provided a map of the Hubbard
Creek DWSA after the record was closed but was still included in the record. R 2-5
(DLCD email, GIS -plots, and map). Goal 1 also requires the County "develop a
citizen involvement program that insures that opportunity for citizens to be
involved in all phases of the planning, process” in order to "provide for continuity
of citizen participation and of information that enables citizens to identify and
comprehend the issues." Goal 1 also requires that the county “adopt and publicize a
program for citizen involvement that cleatly defines the procedures by which the
general public will be involved in the on-going, land-use planning process.” While
the County has adopted a Citizens Committee Program (CCI) under the
comprehensive plan, it was not used here and the basic citizen involvement in this
case simply and systemically fell apart due to inadequate notices that did not

explain what would be occurring at various meetings and hearings, leaving many
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of the residents in the dark. For example, the County held meetings or hearings or
workshops on June 17, 2021 (PC); November 3, 2021 (BOC); November 18,2021
(PC); December 1, 2021 (BOC'); February, 16, 2022 (PC); May 19, 2022 (PC);
June 8, 2022 (PC); June 16, 2022 9PC); July 12, 2022 (PC); Tuly 21, 2022 (PC);
August 17,2022 (BOC). However, the record only contains a notice for the
August 17, 2022, hearing (R 84d-e), the July 21, 2022, hearing (R 458), and the
December 1, 2021, public workshop (R 683). For those notices that are contained
in the record, aside from the last two, the matters ultimately adopted are not clearly
presented. Therefore, the County’s process, here, was inconsistent with Goal 1.
The Ordinance is inconsistent with Goal 2. Goal 2 1s “[tjo establish a land
use planning process and policy framework as a basis for all decision and actions
related to use of land and to assure an adequate factual base for such decisions and
actions.” | Unlike the argument in 1000 Friends of Oregon v. Clackamas County,
_ LUBANo.__(LUBA No. 2021-003, Jan 24, 2022), where the argument was
that the comprehensive plan requires a “need for” for the proposed amendments,
here, Petitioners argue that there simply needs to be a factual basis in the
comprehensive plan, As it currently stands, the comprehensive plan is silent on

these significant issues. Goal 2 requires that the comprehensive plan provide a
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basis for the decision to allow a commercial use or a “lodge/motel™ in a residential
sone. Under Goal 2, the County must demonstrate that allowing STRs in the
residential zone has some basis in the plan, where the matter is required to be
addressed first.

Goal 2 also requires that “[e]ach plan and related implementation measure
shall be coordinated with the plans of affected governmental units[,]” which are
defined as “those local governments, state and federal agencies and special districts
which have programs, land ownership or responsibilities within the area included
in the plan.” Here, despite the Ordinance significantly affecting the City of Port
Orford®, the County failed to coordinate with the City:

«Tt is felt throughout the community that the changes to allow additional

uses in the Port Orford Urban Growth Boundary do not adequately address

the City's concerns regarding housing and STR density, fire suppression and
water use. The Community also would have appreciated outreach during the
process of the Code Amendments and STR regulations.

Many areas of Port Orford's Comprehensive Plan and goals refer to the

UGB areas. One of those goals is for the City of Port Orford to grow and

annex properties in the UGB into the City in order to build the City out. 'The

proposed changes may have affects [sic] on our Comprehensive Plan that are
unintended consequences of the enhanced density and commercialization of

4 Ag noted below, the definition of STR is no different than the definition for
“motel/lodge.” See infra.

5 R 218 (“the City of Port Orford has concerns about the proposed code changes to
the R-2 zone in the Urban Growth Boundary. Unlike Gold Beach and Brookings,
Port Orford has an unusually large Urban Growth Boundary that actually 2 times
larger than the City. Therefore, increasing the density in the Urban Growth
Boundary will have significant strain on the City and its resources.”).
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the area through STRs, Tt is Port Orford’s Iﬁosition that these affects should
be researched prior to hastily adopting new code provisions.

Based on the concerns that were brought to the Port Orford City Council we
would like to respectfully request that the Board of Commissioners provide
more time to develop the code language and to receive additional feedback
from the Port Orford Community.”
R 218. Clearly, from Port Orford’s perspective, there was no “coordination,”
despite the impacts the Ordinance would have on the City.

The Ordinance is inconsistent with Goal 5. Goal 5 18 “[t]o protect natural
resources and conserve scenic and historic areas and open spaces.”
Implementation B.1 directs that “[d]evelopment should be planned and direct so as
to conserve the needed amount of open space,” but, here, the development
permitted by the Ordinance would frustrate open spaces in areas subject to farm
and forest uses in the various RR zones.

The Ordinance is inconsistent with Goal 10. Goal 10 is “[t]o provide for the
housing needs of citizens of the state,” and, as noted in this b.ﬁef, the
comprehensive plan concedes that the residents of Curry County cannot afford to
jive in Curry County. The allowance for STRs and the allowance to use ADUs as
QTRs in certain circumstances only serves to reduce availability and affordability
of dwellings for County residents. Under implementation B.1, “[p]lans should

provide for a continuing review of housing need projects and should establish a

process for accommodating needed revisions.” The revisions at issue here are
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significant, but they occur without a review of housing need projections and by
reducing availability and affordability, the County is not “accommodating needed
revisions.” The County must demonstrate that it continues to satisfy its Goal 10
obligations to maintain an adequate inventory of buildable lands,” Opus
Develpoment Corp. v. City of Eugene, 28 Or LUBA 670 (1995), especially, where,
as here, the Ordinance can result in less housing. See R 541 (Article entitled
“Inside Aribnb’s ‘Guerrilla War’® Against Local Governments: New Orleans was a
poster child for Airbnb but the “surge in short-term rentals has exacerbated New
Orleans' affordable housing crunch and turned entire residential blocks into de
facto hotels. Jane's Place Neighborhood Sustainability Initiative, a local housing
group, says there were 4,319 whole-unit Airbnb listings in the city last year, more
than double the 1,764 in 2015. The group found that 11 percent of operators,
including many from outside Louisiana, control 42 percent of the city's short-term
rentals.”).

The Ordinance is inconsistent with Goal 11. Goal 11 is “[t]o plan and
develop a timely, orderly and efficient arrangement of public facilities and services
to serve as a framework for urban and rural development.” Implementation B.1
states that “[pJublic facilities and services should be appropriate to support
sufficient amounts of land to maintain an adequate housing market . .. See also

Implementation B.3 (“The level of key facilities that can be provided should be
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considered as a principal factor in planning for various densities and types of urban
and rural land uses.”). Here, ﬁot only will the Ordinance result in fewer dwellings
for residents but it will also require more and more facilities and services for the
rentals. In other words, housing availability and affordability will decrease while
the requirement for facilities and services will increase. The findings concede that
STRs have reduced availability of housing. See R 25 (Appx 10) (“[STRs] have
eroded the availability of long-term rentals and likely have displaced some work
force housing.”). For sach dwelling operated as an STR, DLCD agreed that STRs
would result in a dwelling lost from the housing supply. R 556 (“Any analysis of
housing need in the County's Comprehensive Plan has to take into account the
number of existing and projected STRs, because the County will need to allow
more housing in urban areas to make up for the housing supply ‘lost’ to STR
use.”).

The Ordinance is inconsistent with Goal 14. Goal 14 is “[t]o provide for an
orderly and efficient transition from rural to urban land use, to accommodate urban
population and urban employment inside urban growth boundaries, to ensure
efficient use of land, and to provide for livable communities.” Implementation B.1
provides that “[t]he type, location and phasing of public facilities and services are

factors which should be utilized to direct urban expansion.” Here, the Ordinance
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will decrease housing availability and affordability and increase the need for
facilities, a matter which the findings concede. See R 25.

C.  THIRD ASSIGNMENT OF FRROR -~ The Ordinance is inconsistent
with existing land use regulations.

1. Preservation of assignment of error

Because this was a legislative decision, the raise it/waive it requirement does
not apply to legislative decisions. See supra.

2. Standard of review

The board shall reverse or remand a decision involving the application of a
plan or land use regulation provision if the decision is not in compliance with
applicable provisions of the comprehensive plan or land use regulations. ORS
197.835(8); ORS 197 .8_35(9)(a)(D) (LUBA shall reverse or remand the land use
decision if the local government impropetly construed the applicable law).

3. Argument

The County’s definition of STR £alls within the existing land use regulation
definition for “motel/lodge,” thus allowing the STRs in more zones than originally
contemplated. “Short term rental (STR) 1s deﬁned- as “a lawfully established
dwelling unit, or portion of a dwelling that is rented to any person or entity for
lodging or residential purposes, for a period of up to thirty (30) consecutive
nights.” R 67 (Appx 51). The code defines “Motel/Lodge” as “[a] building or

group of buildings on the same unit of land containing guest units with separate
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entrances directly to the exterior and consisting of individual sleeping quarters,
detached or in connected rows, for rental to travelers. Guest ﬁnits may inclﬁde
Kitchen facilities or meals may be provided.” CCZO 1.03 0(99). This is
distinguishable from the definition of a “hotel” in that a “hotel” there are “no
provisions ... made for cooking in the Todging rooms ....” CCZO 1.030(71). The
definition of STR and motel/lodge are ipdistinguishable from one another.

In the Rural Resort Commercial (RRC) Zone, existing motels and lodges
and their limited expansion are permitted outright, but new motels and lodges are
conditional uses. See CCZO 3.141(2) (permitted use) and CCZ0 3.142(7)
(conditional use). Therefore, while STRs are now a permitted use in the RRC
zone, according to the Ordinance, they also fall within the definition of “motel,” in
which case new STRs are also conditional uses. This creates an unworkable
conflict within the zone.

Similarly, in the Light Commercial (C-1) zone (CCZO 3.150), a motel is a
permitted use outright but an STR is a permitted use subject to zoning standards
and planning clearance, despite being functionally and definitionally the same. In
the Heavy Commercial (C-2) zone (CCZO 3.160), amotel is permitted outright
(CCZO 3.161) but there is no provision for STRs, whether outright permitted or

conditionally. The Ordinance creates an unworkable and contradictory code.
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D, FOURTH ASSIGNMENT OF ERROR ~ The Ordinance is not
supported by substantial evidence or an adequate factual basis.

1. Preservation of assighment of error

Because this was a legislative decision, the raise it/waive it requirement does
not apply to legislative decisions. See supra.

2. Standard of review

As noted above, there is no generally applicaﬁle requirement that legislative
land use decisions be supported by findings. However, the decision and record
must be sufficient to demonstrate that applicable criteria were applied and required
considerations were indeed considered.

3. Argument

The Ordinance is accompanied by a revised staff report, which represents
the only findings for the decision. There is no generally applicable requirement
that legislative land use decisions be supported by findings. However, the decision
and record must be sufficient to demonstrate that applicable criteria were applied
and “required considerations were indeed considered.”” Citizens Against
Irresponsible Growth v. Metro, 179 Or App 12,16 n 6, 38 P3d 956 (2002). In
addition, Statewide Planning Goal 2 (Land Use Planning) requires that a legislative
land use decision be supported by “an adequate factual basis,” which is an
evidentiary standard that is equivalent to the requirement that a quasi-judicial

decision be supported by substantial evidence in the whole record. 1000 Friends
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of Oregon v. City of North Plains, 27 Or LUBA 372, 378, aff’d, 130 Or App 406,
882 P2d 1130 (1994); Naumes Properties, LLC v. City of Central Point, 46 Or
LUBA 304, 315 n 16 (2004) (explaining that the Goal 2 requirement for an
adequate factual basis applies to all applicable law because LUBA “must have
something from the decision or record to base our decision upon” (emphasis in
original)). Substantial evidence exists to support a finding of fact when the record,
viewed as a whole, would permit a reasonable person to make that finding. Dodd
v. Hood River County, 317 Or 172, 179, 855 P2d 608 (1993); Younger v. City of
Portland, 305 Or 346, 351-352, 752 P2d 262 (1988). As noted above, with regard
to the consistency with comprehensive plan policies, statewide planning gdals, and
the land use regulations themselves, the Ordinance is not supported by substantial
evidence or an adequate factual basis. Therefore, the decision must be remanded
so that LUBA can have something to review to determine whether the Ordinance 18
consistent with the plan, goals, and land use regulations.

E. FIFTH ASSIGNMENT OF ERROR — The severance clause 18
inconsistent with state law.

1. Preservation of assignment of error

Because this was a legislative decision, the raisc it/waive it requirement does

not apply to legislative decisions. See supra.
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2. Standard of review

The Board’s interpretation of its land use regulations must be consistent with
the state statute that the land use regulation implements. ORS 197.829(1)(d).
LUBA will reverse a land use decision that violates applicable law and is
prohibited as a matter of law. OAR 661-010-0071(1). LUBA will reverse or
remand 2 land use decision if the local government “[ijmproperly construed
applicable law.” ORS 197.835(9)(a)(D).

3. Argument

The Ordinance includes a “severance clause,” which states as follows:

“If any section, subsection, paragraph, sentence, clause, or phrase of this

Ordinance, or any part thereof, is for any reason held to be unconstitutional

(or otherwise invalid), such decision shall not affect the validity of the

remaining portions of this Ordinance or any part thereof. The legislative

body hereby declares that it would have passed each section, subsection,
subdivision, paragraph, sentence, clause or phrase thereof, irrespective of the
fact that anyone or more sections, subsections, subdivisions, paragraphs,
sentences, clauses or phrases be declared unconstitutional (or otherwise
invalid).”
R 17-18 (Appx 2-3). LUBA’s rules do not allow LUBA to “sever” any offending
provision. Rather, LUBA’s rules allow LUBA to remand, reverse, or affirm. If an
assignment of error is sustained and a particular provision is remanded or reversed,
then the entire ordinance is remanded or reversed.

This issue was explained in LandWatch Lane County v. Lane County, Oz

LUBA _(LUBA No. 2019-024, August 15, 2019) slip op *24-26:
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“ORS 197.835(1) concerns our scope of review and provides in part that
LUBA ‘shall review the land use decision or limited land use decision and
prepare a final order affirming, reversing or remanding the land use decision.
or limited land use decision.” ‘When LUBA remands a land use decision,
absent some authority to the contrary, the remanded decision becomes
ineffective unless and until the local government takes action on remand to
re-adopt the decision or otherwise render the decision or portions of it
effective.” Hatley v. Umatilla County, 66 Or LUBA 433, 439 (2012)
(‘[Alfter remand*® * * the [] ordinances were no longer effective, and
required some formal action to render them effective again after the county
addressed the bases for LUBA's remand.”). Our rules require that the
response brief generally contain the same content as the petitioner's brief,
including a statement of the requested relief. OAR 661-010-0035(3)(a);
OAR 661-010-0030(4)(b)(A). The county did not appear in Landwatch Lane
County v. Lane County, Or LUBA _(LUBA No 2018-093, Jan 3 1,2019)
and no one requested that LUBA scver any portion of Ordinance No. 18-02.
Even if, however, we had been asked in the prior proceeding to limit the
remand, we question our authority to do so. In DLCD v. Columbia County,
24 Or LUBA 32, 44-45, aff'd, 117 Or App 207, 843 P2d 996 (1992), the
county requested that we affirm a portion of the challenged ordinance, and
we agreed to sever sections that “were not contested by petitioner in its
assignments of error and are capable of being applied independently of the
portions of the ordinance challenged by petitioner.” Id. (footnote omitted).
The Court of Appeals questioned this disposition in DLCD, 117 Or App 207,
and in Welch v. City of Portland, 28 Or LUBA 439451 n 12 (1994), we
explained the following:

‘Intervenor requests that if we do not sustain assignments of error
challenging the environmental review portion of the challenged
decision, we affirm that portion of the decision so that part of the
phased development may go forward. While we are sympathetic to
intervenor's request, the court of appeals has strongly suggested that
where an cntire decision is appealed to this Board, and we sustain
assignments of etror, it is inappropriate for LUBA to affirm in part
and remand in part. DLCD v. Columbia County, 117 Or App 207, 843
P2d 996 (1992). This would appear to apply regardless of whether
portions of an appealed decision are not successfully challenged.
Therefore, we decline to affirm in part and remand in part.’
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This is consistent with the resolutions in Morsman v. City of Madras, 45 25
Or LUBA. 16, 21 n 6, aff"d in part, rev’d in part on other grounds, 191 Or
App 26 149, 81 P3d 711 (2003) (request that remand on annexation
challenge be limited to specific property denied absent citation to legal
authority giving LUBA the power to do so); 7th Street Station LLC v. City of
Corvallis, 55 Or LUBA 321 (2007) (LUBA declined petitioner's invitation
to affirm in part and reverse in part in light of decisions questioning LUBA's
authority to grant such relief.); City of Damascus v. City of Happy Valley, 51
Or LUBA 150, 164-65 (2006) (‘[TThe 6 Court of Appeals has strongly
suggested LUBA lacks authority to affirm an 7 ordinance in part and reverse
in part.”).

Because the Ordinance’s severance clause is inconsistent with LUBA’s scope of
review, the severance clause is inconsistent with and violates state law. Because
the severance clause cannot be severed, the matter must be remanded to remove
the clause.

F. SIXTH ASSIGNMENT OF ERROR - The Ordinance is inconsistent
with state law governing property line adjustments.

1. Preservation of assignment of error

Because this was a legislative decision, the raise it/waive it requirement does
not apply to legislative decisions. See supra.

2. Standard of review

The standard of review is set forth in the Fifth Assignment of Error. Supra.
3. Argument
The Ordinance includes amendments to Article V1L, Sections 8.100 —8.175,
Property Line Adjustments. See R 75-81 (Appx 59-65). Those amendments

include the following provision that purportedly implements state law:
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(11

¢. A property line adjustment is subject to the minimum lot or parcel size
standards of the applicable zoning district, except in the following
circumstances:

1. One or both abutting properties are smaller than the minimum
lot or parcel size for the applicable zone before the property line
adjustment and, after the adjustment, one is as large or larger
than the minimum lot or parcel size for the applicable zone; or

ii.  Both abuiting properties are smaller than the minimum lot or
parcel size for the applicable zone before and after the property
line adjustment.”

R 77 (emphasis added). The above language purports to implement ORS
92.192(3) but the above language is not consistent with the statute. The Ordinance
is inconsistent with ORS 92.192(3) because the statute uses the phrase “lawfully
established units of land” and the Ordinance uses the term “properties.” The
Ordinance’s provision practically mirrors ORS 92.192(3) with a notable exception
being the aforementioned terms:

“(3) Subject to subsection (4) of this section, for land located entirely
outside the corporate limits of a city, a county may approve a property
line adjustment in which:

(a)  One or both of the abutting lawfully established units of land
are smaller than the minimum lot or parcel size forthe
applicable zone before the property line adjustment and, after
the adjustment, one is as large as or larger than the minimum lot
or parcel size for the applicable zone; or

(b)  Both abutting lawfully established units of land are smaller than

the minimum lot or parcel size for the applicable zone before
and after the property line adjustment.”
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ORS 92.192(3) (emphasis added). A “lawfully established unit of land” is defined
to have a specific meaning in state law, see ORS 92.010(3), and the term
“properties”’ or “property” do not have that same legal import. There is no legal
significance to the term “property” in state law, but there is legal significance to
the term “lawfully established unit of Jand. Because the Ordinance is inconsistent
with and more lenient than state law, the Ordinance violates state law.

F. SEVENTH ASSIGNMENT OF ERROR — The Ordinance is
inconsistent with state law governing ADUs.

1. Preservation of assignment of error

Because this was a legislative decision, the raise it/waive it requirement does
not apply to legislative decisions. See supra.

2. Standard of review

The standard of review is set forth in the Fifth Assignment of Error. Supra.

6 ORS 92.010(3)(a) provides as follows:
“I awfully established unit of land” means:
(A) A lot or parcel created pursuant to ORS 92.010 to 92.192; or
(B) Another unit of land created:
(i)  Incompliance with all applicable planning, zoning and
subdivision or partition ordinances and regulations; or
(ii) By deed or land sales contract, if there were no
applicable planning, zoning or subdivision or partition
ordinances or regulations.”
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The Ordinance is inconsistent with ORS 215.4957, which governs ADUs in
rural residential zones. The Ordinance defines STR as “a lawfully established
dwelling unit, or portion of a dwelling unit, that is rented to any person or entity
for lodging or residential purposes, for a period of up to thirty (30) consecutive
nights.” R 67 (Appx 51). ORS 215.495(3) provides that “a county may not allow
an accessory dwelling unit allowed under this section to be used for vacation
occupancy, as defined in ORS 90.100.”® The CCZO does not define or use the
term “vacation occupancy.” The Ordinance’s ADU provisions provide that
“[n]either the existing single-family dwelling nor the accessory dwelling unit shall
be used as a vacation rental.” R 64 (Appx 48). The CCZO does not define
“yacation rental.” Because the code does not use the term “vacation occupancy” or

define the term “vacation rental,” the definition of STR can fall squarely within the

7 This statutory provision is inoperable because the state wildfire risk maps have
never been adopted, as noted supra.
8 ORS 90.100(51) provides as follows:

“(51) “Vacation occupancy’ means occupancy in a dwelling unit, not
including transient occupancy in a hotel or motel, that has all of the
following characteristics:

(a)  The occupant rents the unit for vacation purposes only, not as a
principal residence;

(b)  The occupant has a principal residence other than at the unit;
and

(¢)  The period of authorized occupancy does not exceed 45 days.”
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definition of “vacation occupancy.” An STR can be used for “vacation purposes”;
an occupant of an STR can — and likely will —have a principal residence other than
at the unit; and an STR can be occupied for 30 days, which is within the 45 limit
for “vacation occupancy.” See ORS 90.100(51). Therefore, the Ordinance allows
what the statute prohibits.

V. CONCLUSION

Petitioners respectfully request that LUBA reverse or remand the County’s
decision. See Angius v. Washington County, 35 Or LUBA 462, 464-66 (1999);
Seitz v. City of Ashland, 24 Or LUBA 311, 314 (1992).

Respectfully submitted this 23rd day of March, 2023.

By: \

s;f T. Malone, # 084060
Colmsel for Petitioner
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